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2. Riparian Eights — Apportionment — Chancery jurisdiction. The apportion- 
ment of riparian rights should be made in accordance with the principles estab- 
lished in Oroner v. Foster, 94 Va. 650, and a court of chancery is the proper 
tribunal to make the apportionment. 



National Life Association of Hartford v. Hopkins' Adm'r & 
Others.— Decided at Wytheville, June 15, 1899.— Keith, P: 

1. Chancery Jurisdiction — Adequate remedy at law. Courts of equity hare 
concurrent jurisdiction with courts of law where the remedy at law is less adequate 
and complete than in equity. 

2. Life Insurance — Application — Former rejection — Concealment — Warranty. 
On an application to a second company for insurance as a "rejected risk" based 
upon and averring the truth of the statements in the application to the 6rst com- 
pany, failure to disclose the fact that since rejection the applicant had been twice 
examined and rejected as unsound by the medical examiners of the second com- 
pany, is a breach of the warranty contained in the application that no proposal 
or application to insure the life of the applicant had ever been made to any com- 
pany or agent upon which assured had been rejected or upon which a policy had 
not been issued and received by him 

3. Fruad — Allegation and proof. An averment in an answer that a policy of 
insurance was procured by the suppression of material facts, and that the assured 
and another conspired to thus obtain the policy, is a sufficient charge of fraud to 
admit evidence to prove the facts. 



R. A. Preston v. National Exchange Bank of Baltimore; 
R. A. Preston v. The Bank of Tazewell ; R. A. Preston and Another 
v. The Bank of Bramwell.— Decided at Wytheville, June 22, 1899.— 
Harrison, J. Absent, Buchanan and Riely, J J: 

1. Chancery Pleading and Practice — Suit by holder of legal title for use of 
beneficial owner. Under Acts 1897-8, p. 437, a suit in equity may be maintained 
either in the name of the holder of the legal title for the use and benefit of bene- 
ficial owner, or in the name of the beneficial owner alone. The act, in express 
terms, applies to suits pending at the date of its passage. 

2. Chancery Practice — Hearing suits together. Suits in equity are properly 
heard together when it is necessary to protect the interests of all concerned and 
to prevent inconsistent and conflicting decrees from being entered in the several 
causes. 

3. Chancery Practice— Joint judgment — Stut against only one debtor— Release. 
It is not error to proceed against one of several joint judgment debtors only to 
enforce the payment of his part of the judgment, where the complainant has 
released him on the record from all liability for the shares of the other judgment 
debtors. 

4. Appeal and Error — Objections for first time — Credits — Others bound. A judg- 
ment debtor cannot object in the appellate court for the first time that he has not 
been allowed credits to which he was entitled, or that others were jointly bound 
with him for the judgment. 
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5. Lien Creditor's Suit — Several alienations to same person — How land sold. 
In the absence of any averment in the pleading, or of proof that several tracts of 
land which have been aliened to the same person by a judgment debtor after the 
recovery of the judgments are more than sufficient to pay such judgments, it is not 
error to decree that the lands shall be offered in parcels and also as a whole, 
and the best price offered accepted. 

6. Appeal and Error — Objections for first time — Order of liability for liens. 
An appellant who has filed no exceptions to a report of liens in the trial court 
cannot insist in this court for the first time that the lands of a co-defendant should 
be first sold. 



Buck and Others v. Wards and Others. — Decided at Wythe- 
ville, June 22, 1899. — Oardwell, J. Absent, Biely, J: 

1. Chancery Jurisdiction — Fraud — Adequate remedy at law. Although fraud 
is an elementary ground of jurisdiction of courts of equity, the jurisdiction does 
not extend to all possible cases in which the commission of a fraud may be in- 
volved. If the right invaded is legal, and the remedy at law is full, adequate and 
complete, the concurrent jurisdiction in equity does not exist. 



Jackson v. Commonwealth. — Decided at Wytheville, June 22, 
1899.— Keith, P. Absent, Biely, J: 

1. Homicide — Presumptions — Murder — Manslaughter — Burden of proof. Every 
homicide in Virginia is presumed to be murder of the second degree. In order to 
elevate the offence to murder of the first degree the burden of proof is on the Com- 
monwealth, and to reduce it to manslaughter the burden is on the accused. But 
to reduce the offence to manslaughter it is not necessary for the accused to show 
that before the mortal wound was given he had declined further combat and 
retreated as far as he could with safety. This would entitle him to an acquittal. 

2. Erroneous Instructions — Presumption—Harmless error. All error is pre- 
sumed to be prejudicial, and only in extreme cases, where it clearly appears that 
no injury could have resulted, will this court refuse to set aside a verdict rendered 
on erroneous instructions. 



Trimble v. Trimble. — Decided at Wytheville, June 22, 1899. — 
Buchanan, J. Absent, Biely, J: 

1. Divorce — Oruelty — Seasonable apprehension of bodily hurt. The specifications 
of cruelty and reasonable apprehension of bodily hurt charged in the bill state a 
good case for a divorce from bed and board, and, having been sustained by proof, 
there is no error in the decree granting such divorce. 

2. Divorce — Custody of infant. On decreeing a divorce the mother is the 
proper custodian of an infant of seven months old. 

3. Alimony — Fixing amount — Subsequent increase or decrease. Before fixing 
the amount of alimony to be paid by a husband for the support of his wife and 
infant child, the court should ascertain the value of his property and the extent 



